
General  Counsel ’s Corner  

to attending one of our disability 
conferences.  We will host con-
ferences in Chattanooga, Nash-
ville, Memphis, Jackson and John-
son City.  The conferences will 
focus on the housing needs of 
individuals with disabilities.   

 In October, the THRC and 
the Knoxville Urban League will 
host two fair housing forums.  
The forums will focus on the  
housing needs of minorities in 
Knoxville and its surrounding 
counties.  

 You may contact Cynthia 
Howard at (615) 253-1608 or 
consult our website for confer-
ence dates and registration infor-
mation.  

 In closing, thank you for your 
continued support, and I look 
forward to hearing from you 
soon. 

 

 

 

 

 

        

 
 

 In  the first issue of the Hu-
man Rights Monitor I solicited 
feedback from our readership.  
Many of you have responded to  
my request, and I’d like to thank 
you for your comments and 
words of support.  Your out-
pouring of positive comments are 
very much appreciated and 
needed.  You help us to gauge 
the effectiveness of our efforts.  
Whether it’s concerning a con-
ference, news article or some 

other component of our pro-
gram, I welcome your input. 

 Over the last several months, 
the THRC has undergone 
changes in its staff and board of 
commissioners. I’m please to 
announce three new appoint-
ments to our board; Gregory E. 
Lewis of Columbia, Reverend 
Samuel Kyles and Reverend 
Robert E. Jones, both of Mem-
phis.  We are pleased and hon-
ored to have these men of dis-
tinction added to our governing 
body. 

 In April, the THRC partici-
pated in three very successful fair 
housing conferences (held in 
Knoxville, Nashville and Mem-
phis).  All three were very well 
attended, and a lot of useful in-
formation was imparted to the 
participants. 

 In September, look forward 
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Can an employer fire an 

employee because of his or her 
disability?  No, such conduct 
would clearly violate both the 
federal Americans with Disabili-
ties Act (ADA) and the Tennes-

see Handicap Act.  But what if 
that same employee has per-
formance problems, engages in 
misconduct, or frequently 
misses work?  In such situations, 
the employer can terminate the 
employee even though he or 
she has a disability. 

 Disability law, like most 
discrimination law, is about 
inaccurate, stigmatizing stereo-
types and is premised on the 
belief that an employee (or pro-
spective employee) who can 
perform a job should be allowed 
to perform that job without 
regard to their disability.  If an 
employee cannot perform the 

job, an employer is not obli-
gated to hire or retain that em-
ployee.  For instance, an em-
ployer who refuses to hire a job 
applicant with a history of alco-
holism because it fears that 
person might miss too much 
time from work has made a 
generalized assumption and, in 
doing so, has likely violated both 
state and federal law.  If that 
applicant is actually hired, and 
subsequently does miss an inor-
dinate number of workdays or 
drives a company car while 
intoxicated, that same employee 
can be terminated irrespective 
of any claim of disability protec-
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tion.  In other words, it is the 
status of being disabled that is 
protected, and not any resul-
tant conduct or misconduct, 
even if that conduct is a mani-
festation of the disabling condi-
t ion .   Th is important 
status/conduct distinction was 
the focus of Raytheon v. Her-
nandez, a recent federal Su-
preme Court case involving the 
ADA. 

 In the case, an employee 
tested positive for cocaine and 
admitted that his behavior 
violated the employer’s work-
place conduct rules.  As such, 
he was forced to resign, and 
this was noted in his personnel 
file.  Some two years later, he 
applied to be rehired, stating 
on his application that he had 
previously been employed.  
The applicant also attached 
information detailing his recov-
ery from drug addiction.  The 
employer reviewed and re-
jected the former employee’s 
application due to an employer 
policy that prevented the re-
hire of former employees ter-
minated for workplace miscon-
duct.  Notably, the person 
reviewing the application 
claimed not to know that the 
applicant was a former drug 
addict when she made the 
decision not to rehire him.  
The applicant then filed suit, 
alleging that the employer had 
improperly taken his drug ad-
diction into consideration in 
denying him employment. 

 A unanimous U.S. Su-
preme Court determined that 

Raytheon’s no-rehire policy  
was a quintessential legitimate, 
nondiscriminatory reason for 
refusing to rehire Mr. Hernan-
dez, who was terminated for 
violating workplace conduct 
rules.  If Raytheon had in fact 
applied a neutral, generally 
applicable no-rehire policy in 
re ject -
ing the 
applica-
tion, its 
decision 
not to 
r e h i r e 
could in 
no way 
be said 
to have 
b e e n 
m o t i -
v a t e d 
by the applicant’s disability.  
Put simply, the court reiterated 
that the applicant’s status of 
being disabled was protected, 
but his misconduct—the act of 
working while under the influ-
ence of cocaine—was not. 

 The Tennessee Handicap 
Act (THA), which this Agency 
enforces, prohibits an em-
ployer from making employ-
ment decisions on the basis of 
an individual’s physical, mental, 
or visual handicap, unless that 
handicap prevents or impairs 
the individual’s ability to per-
form the job.  Tennessee law 
defines handicap as a physical 
or mental impairment which 
substantially limits one or 
more of a person’s major life 
activities.  As is true with the 

federal ADA, state law covers 
individuals who have a record 
of having such an impairment 
or who are regarded as having 
such an impairment.  The THA, 
however, does not require an 
employer to reasonably ac-
commodate the disability of a 
current or prospective em-

ployee. 
 There is no 
list of impair-
ments that 
qualify as 
d i s ab i l i t i e s ; 
that determi-
nation must 
be made on a 
case-by-case 
basis.  To 
succes s fu l l y 
establish a 
disability, an 

individual must show that they 
have a permanent or long-term 
physical impairment which 
prevents or severely restricts 
them from doing activities that 
are of central importance to 
most people’s daily lives.  A 
doctor’s note or diagnosis of 
an impairment, standing alone, 
is insufficient to establish a 
disability.  Similarly, receiving a 
“disability rating” for purposes 
of worker’s compensation or 
taking “short-term disability” 
leave or benefits does not 
establish a disability. Because 
the same impairment can affect 
individuals differently, a condi-
tion that constitutes a disability 
for one person may not be a 
disability for another.  Tempo-
rary conditions do not qualify 

as disabilities.  A person with a 
broken leg would clearly not 
have a disability but rather a 
temporary condition, even if it 
dramatically impaired that indi-
vidual’s daily activities.  By 
contrast, a person with abnor-
mally brittle bones might have 
a disability if that condition 
severely restricted that per-
son’s important daily activities. 

 Correctable conditions 
are also not covered as disabili-
ties.  For example, poor vision 
corrected by glasses or lenses; 
hearing loss corrected by hear-
ing aids; high blood pressure 
controlled by medication; and 
depression controlled by anti-
depressants do not qualify as 
disabilities.  An employer 
would nonetheless do well to 
avoid discriminating against 
individuals with corrected con-
ditions, as doing so exposes 
the employer to the charge 
that it possibly “regarded” the 
employee as disabled, even if 
he or she was not. 

 Employees who believe 
that they are the victims of 
disability discrimination may file 
a complaint with the Tennes-
see Human Rights Commis-
sion.  Administrative com-
plaints under the Tennessee 
Human Rights Act/Tennessee 
Handicap Act must be filed 
with the Commission within 
180 days of the alleged dis-
criminatory act. 
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“Disability law… is about inaccu-
rate, stigmatizing stereotypes and is 
premised on the belief that an em-
ployee (or prospective employee) 
who can perform a job should be 
allowed to perform that job without 
regard to their disability.” 

Mediation Highlights— Over  $44, 000 Awarded In Three Mediation Agreements  

All cases filed and mediated with the 
THRC are confidential unless other-
wise stipulated in the mediation 
agreement.   Below are highlights  of 
some of the mediations conducted in 
the last six months: 
 
• A charge was filed against a Knoxville 

employer alleging sexual harassment in 
the workplace.  The female complainant  
alleged that on numerous occasions she 
had sexual comments directed towards 
her by male coworkers.  Although the 
employer took action when she com-
plained to management, the complainant 

was not satisfied. The parties agreed to 
mediate the case.  The complainant was 
awarded $27, 000, and the employer 
agreed to provide favorable  job refer-
ences for the complainant. 

 
• A charge was filed against a Nashville 

employer alleging sex discrimination.  The 
female complainant alleged that she had 
reported her manager for sexual harass-
ment, which resulted in her being laid off.  
The employer asserted that the com-
plainant was laid off because of dimin-
ished business and the company’s subse-
quent downsizing.   Following mediation, 

the complainant was awarded over 
$15,000. 

 
• A charge was filed against a Middle Ten-

nessee employer alleging race discrimina-
tion.  The complainant alleged that she 
was terminated from her job because of 
her race.   She alleged that her manager 
made racial comments to her and that 
her evaluations were more stringent than 
those of her white co-workers.  As part 
of the mediation agreement, the com-
plainant was re-hired at her previous 
salary and she received $1,500, in back 
pay. 
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 On March 25, 2004, Loews Vanderbilt 
Hotel and the Tennessee Human Rights 
Commission held a reception to honor 
Commissioner Francis Guess for thirty-
years of dedicated service to the commis-
sion.  Several hundred people gathered at 
the Nashville City Club to celebrate Guess’ 
many contributions. 
 Guess was initially appointed to the 
board by Governor Winfield Dunn in 1974.  
Although commissioners are appointed to a 
six-year term, each successive governor, 
Gov. (Lamar) Alexander, Gov. (Ned) 
McWherter and Gov. (Don) Sunquist asked 
Guess to remain on the broad.   
 Guess was asked to  stay for awhile to 
assist the commission as it went through 
the transition to a new executive director.  
Guess, confident that the commission was 
in good hands,  stepped down from the 
board of the 37 year-old agency in March. 
When asked why he stayed so long, he 
simply stated, “Because governors kept 
asking me to.” 
 Guess serves as executive vice presi-
dent of The Danner Company, a Nashville, 
Tennessee based investment and manage-
ment firm with interests world-wide in a 
variety of business ventures.  Ray Danner, 
the founder and retired chairman of 
Shoney’s Inc., heads The Danner Company.   

 Among his various roles at The Danner 
Company, Guess is the firms principal offi-
cer in Charge of external affairs.  In this 
capacity, he provides management and mar-
keting advice, as well as serving as the com-
pany’s chief spokesperson. 
 As a private investment, Guess owns 

and operates Helicopter Corporation of 
America (HELICORP).  This Nashville based 
firm is a Bell, America Eurocopter, and 
McDonnell Douglas certified service center.  
In addition to helicopter maintenance, the 
company offers an extensive parts inven-
tory, brokers helicopters internationally, 
and offers a southeastern United States 
charter. 
  Guess, an activist and philanthropist, 
continues to serve on  other boards and 

commissions.  He serves on the board of 
trustees of the American Institute for Man-
aging Diversity in Atlanta and with United 
Way of Metropolitan Nashville; chairs the 
Board of the Nashville Minority Business 
Development Loan Fund; and sits on the 
boards of the Nashville Convention and 
Visitors Bureau, Nashville City Club (as the 
immediate past president); and the 
‘operating board’ of the  Tennessee Reper-
tory Theatre. 
 “He has accomplished a great deal in 
the area of advancing civil rights for the 
citizens of our state,” said Spencer Wiggins, 
chairman of the Tennessee Human Rights 
Commission.  “Francis has and will continue 
to further civil rights regardless of what 
capacity he serves.  He has been a beacon 
of hope for those individuals seeking equal 
protection under the law, and to borrow a 
phrase from Dr. Martin Luther King, Jr., ‘he 
is a drum major for justice and equality.’” 
 “I can’t think of too many people 
who’ve made the sacrifice he has,”  said 
Amber Gooding.   “Francis has a passion 
and a mission that’s a part of him.” 
 
 
 
 

 Francis Guess Honored for Thirty Years of Dedicated Service 

Francis Guess is presented with a proclamation signed by Governor Bredesen, recognizing thirty years of dedi-
cated services as a commissioner on the board of THRC. Left to right: Amber Gooding, Executive Director 
THRC;  Dave Cooley, Deputy to the Governor;  Francis Guess,  Former Chairperson and Commissioner THRC 
and Spencer Wiggins, Chairman, Board of Commissioners THRC. 

 
 
“ He has been a  beacon of  
hope for those individuals 
seeking equal protection under 

the law. . .” 
 

Article by Cynthia Howard Photo by Patrice Darby 
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If you would like more 
information on your rights, the 
federal and state laws that 
protect you or would simply 
like to have a member of our 
staff speak to your group or 
organization, contact Cynthia 
Howard at 615-253-1608. 

 
 
We hope you have enjoyed the 
Human Rights Monitor.   You 
can receive future copies of 
our e-newsletter by simply 
forwarding your email address 
to: 
Cynthia.howard@state.tn.us 

Visit Our Website 

www.state.tn.us/humanrights 
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May marks 
the end of 
Sherree Hall’s 
time with the 
THRC where 
she served as 
the agency’s 
Deputy Di-
rector from 
May  
1998 to May 

2004.  Hall was instrumental in 
helping to decrease the agency’s 
once sizeable backlog of employ-
ment cases and refining the com-
plaint intake process, which 
helped to decrease the overall 
processing time of employment 
cases. 
 When asked about her leav-
ing, she stated simply, “Although I 
hate to leave, I welcome the new 
challenges ahead. “  
 In her new role, Hall will 
serve as the Director of EEO & 
Affirmative Action with the De-
partment of Transportation in 
the Civil Rights Division.  
 
  
 Frank Guzman Joined the 
staff of THRC in April.   He will 

be taking over 
the role of 
Intake Review 
Officer.  In 
this role, his 
primary duties 
will include 
reviewing and 
tracking em-
p l o y m e n t 

complaints that 
are filed with the agency. 
 Guzman obtained a B.S. 
Degree from Belmont University 
in Criminal Justice.  
 
 
 

John Shack-
lett joined 
the staff of 
THRC in 
May. Shack-
lett will be 
assisting with 
the THRC’s 
e d u c a t i o n 
and outreach 
efforts.   

Shacklett, a 
manager retired from  Bellsouth, 
brings with him a plethora of 

skills in this area. 
Shacklett earned a Bachelor of 
Engineering from Vanderbilt Uni-
versity.  

 
In June, 
A n t o n i o 
Adams was 
we l co me d 
as the  Dep-
uty Direc-
tor of the 
THRC. 
A d a m s  
most re-
c e n t l y 

served  with 
the Department of Workforce 
and Labor. 
 He has extensive work  
experience in labor and employ-
ment relations through the Dept. 
of Labor and the Tennessee Val-
ley Authority. 
 Adams holds a Bachelor of 
Science degree in Sociology from 
East Tennessee State University,  
a Master of Science (with a focus 
on industrial relations) from  
Middle Tennessee State Univer-
sity,  and a Juris Doctorate from 
Thomas Cooley Law School. 

Sherree Hall Frank Guzman 

John Shacklett 

by Cynthia Howard 

Antonio Adams 


